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IN THE UNITED STATES DISTRICT COURT FOR
THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, ))
V. ; No. 05-CV-329-GKF(PJC)
TYSON FOODS, INC., et al., ))

Defendants. ))

REPLY OF STATE OF OKLAHOMA IN SUPPORT OF ITS MOTION IN LIMINE
PERTAINING TO EVIDENCE OR ARGUMENT PERTAINING TOA TMDL
OR THE ABSENCE THEREOF [DKT #2428]

The State of Oklahoma respectfully submits thigsaReply in support of its Motion in
Limine Precluding Evidence or Argument PertainiogaitTMDL or the Absence Thereof [Dkt.
#2428).

l. Introduction

In its Motionin Limine the State demonstrated that a TMDL is a non-s@&teting
planning tool that cannot stop the phosphorus otebial pollution from nonpoint sources
harming the waters of the IRW and the biota ther&inr can a TMDL remediate future harm
from phosphorus laid down from Defendants’ birdsdecades. Consequently, the State showed
that the Court or jury should not be led to a félekef that a TMDL was an alternative to
injunctive relief in this case. Additionally, tistate demonstrated that the absence of a TMDL
for phosphorus in the IRW was not a matter of amysequence to the issues to be determined in
this action. Further, the State demonstratedti@atinsupported suggestion of some role by the
Attorney General’s office in delaying completionaTMDL for phosphorus in the IRW was

both irrelevant and prejudicial, because it waslyidjkely to mislead the Court or jury.
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In their response [Dkt. #2489] Defendants uttealytb challenge any of the points
supporting the State’s Motian Limine. Instead, Defendants continue to assert, without
foundation, that a TMDL can stop the pollution aachedy the ongoing harm caused by their
waste disposal practices, and continue their cagnpafi unprofessional comments about the
Attorney General’s office. The Court should grdrg State’s motion.

I. Defendants fail to demonstrate that a TMDL, or anyother administrative measure,
could stop the nonpoint source pollution and remedgpngoing harm caused by their
disposal of poultry waste.

Defendants attempt to convince the Court that a TMiacked up by some Oklahoma
administrative process, could stop their nonpamitrse pollution and remedy the ongoing harm
caused by their waste disposal practicgese Dkt. #2489, pp. 7-10. However, Defendants’
argument fails. Defendants do not dispute thaQb&Q does not have enforcement authority
overnonpoint or unregulated point sourcesin the context of a TMDL. Instead, Defendants
claim that ODEQ must “coordinate” with other statevironmental agencies, particularly the
Oklahoma Department of Agriculture, Food and Foye@DAFF) which regulates land
application of poultry wasteSeeid. at 8. Defendantspse dixit suggestionsee Dkt. #2489,

p. 12, that a TMDL is a more appropriate mecharfitendentify all sources of nutrient loading

in the IRW as opposed to the State’s litigation slodlustrates the fact that a TMDL may

identify sources, which are already known, butstop the nonpoint pollution it identifies.

Defendants do not explain how “coordination” betw@DEQ and ODAFF couldiminate the

nonpoint pollution caused by Defendants’ wastealsppractices in Oklahoma. No

administrative action by ODAFF would be more effeeto stop pollution-causing conduct in

Oklahoma than the injunction sought by the Stathismcase. Consequently, the suggestion of

an administrative remedy by ODAFF is illusory.
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Moreover, Defendants do not claim, and would rejleetsuggestion, that ODAFF or any
other agency of the State of Oklahoma, can resthaiin pollution-causing conduct in the State
of Arkansas, where most of the waste generatetidiy birds is land-appliet..Instead,
Defendants note that both Oklahoma and Arkansasaidng on TMDLSs, a fact that does
nothing to restrain their improper waste disposatfices, or to remedy the future harm from
past phosphorus over application. Defendants affesuthority for the proposition that
Arkansas has the legal means to restrain theiraiohpource pollution with an Arkansas
TMDL, that Arkansas has the desire or politicallwalstop that polluting conduct, or that it
would do so if it were asked (or commanded) toabys ODAFF or any agency of the State of
Oklahoma. Defendants merely conclude blandly ‘tinat State’s concerns regarding
enforcement within the borders of Arkansas are Whwithout basis, see Dkt. #2489, p. 9,
although Defendants never articulate what the Sate of Oklahoma could do through a TMDL, or
any other administrative means, to control their actionsin Arkansas.

While Defendants find the State’s demonstration 8h/&@MDL is only a planning process
by which the State cannot compel cooperation “umicming,” see Dkt. #2489, p. 10, they cite
no authority contradicting the cases relied upothieyState, such aBronsolino, v. Nastri, 291
F.3d 1123, 1129 {9Cir. 2002) (TMDLs are primarily informational taothat allow the states to
proceed from the identification of waters requiradgitional planning to the required plans) or
City of Arcadiav. U.S EPA, 265 F. Supp. 2d 1142, 1144 (N.D. Cal. 2003) (TM@k#&blished

under Section 303(d)(1) of the CWA function prinhags planning devices and are not self-

! Defendants do not even attempt to argue that B0 Mould remedy harm that

will be caused for decades by phosphorus laid doam their birds in the past. Phosphorus
from their birds has elevated the STP in the sbiéme it was applied. For decades some of that
phosphorus will run off the application sites toface water and leach into ground water causing
harm.
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executing.} A TMDL does not, by itself, prohibit any condumtrequire any actions.
Defendants do not contradict the fact that TMDLevate information helpful to states in
adjusting point source pollution from NPDES perhotders, but offer no vehicle to control
nonpoint pollution:

For point sources, limitations on pollutant loadingay be implemented through

the NPDES permit system. 40 C.F.R. § 122.44(d)))B). EPA regulations

require that effluent limitations in NPDES permite “consistent with the

assumptions and requirements of any available Veastallocation” in a TMDL.

Id. For nonpoint sources, limitations on loadings ao¢ subject to a federal

nonpoint source permitting program, and thereforey anonpoint source

reductions can be enforced against those resperfaibthe pollution only to the
extent that a state institutes such reductiong@slatory requirements pursuant to
state authority.

City of Arcadia, 265 F. Supp. 2d at 1145.

Defendants misconstrue the State’s position by sstggg the State implies it may follow
or disregard the CWA at its discretioBee Dkt. #2489, p. 9. The very case relied upon by
Defendants shows the CWA does not permit or recpiaees to take regulatory action to limit
the amount of non-point water pollution introduget its waterways.Defenders of Wildlife v.
EPA, 415 F.3d 1121, 1224 (faCir. 2005). Further, nothing in the CWA demandsuathorizes
a state adopt a regulatory system for nonpointcgsuid. The State’s actual position is a
simple one: a TMDL under the CWA will not stop Beflants’ polluting conduct, while an
injunction from this Court will. The CWA neithetaps nonpoint source pollution nor

remediates harm caused by such pollution, nor amppbr prevents the State from seeking, and

the Court from granting, injunctive relief to deetjob at hand.

2 Defendants’ lengthy recitation of how TMDLs watkmonstrates that TMDLs

are planning tools. Defendants cite no contrary authehowing a TMDL can stop nonpoint
source pollution.



Case 4:05-cv-00329-GKF-PJC  Document 2593 Filed in USDC ND/OK on 09/04/2009 Page 5 of 15

Similarly, Defendants do not cite any authority endtate law demonstrating what the
State can do to compel nonpoint source pollutec®toply with a TMDL in either Oklahoma or
Arkansas. In fact, the State can do nothing ikeAsas with an Oklahoma TMDL. Defendants
cite no authority establishing any Oklahoma adniiats/e authority in Arkansas. Nor do
Defendants explain how ODAFF could stop their nonpsource pollution in Oklahoma, short
of seeking the sort of injunctive relief soughthis case. The fact that ODEQ cannot simply
“coordinate” interstate nonpoint pollution out cigtence with a TMDL renders this case a
classic interstate pollution case to be remedieRGRRA and the federal common law of
nuisance. Consequently, a suggestion to the @oyuity that a TMDL is an alternative remedy
for nonpoint source poultry pollution would be detee, and prejudicial in the extreme.

[l. Defendants’ Attack on the State’s “Motivation” for Suit Is Irrelevant and
Prejudicial.

Defendants suggest that the State’s motivationmimglng this lawsuit is relevant. Itis
not. The State has brought this action to cleaa apce beautiful river. That is its motivation.
Defendants’ sole reliance &littsley v Warish, 927 F.2d 3, 10 €1Cir. 1991) see Dkt. #2489,

p. 13, is unavailing. In that case the appellatgtcfound no abuse of discretion under Federal
Rule of Evidence 404(b) in allowing admission oidewnice of a plaintiff's arrest and prosecution
by the same police officer she later sued, in ordahow her motive for her civil rights suit.

This reliance on a specific federal rule of evidenifers no support for questioning the State’s
motivation for an environmental cleanup case. ebdants present no authority for the
proposition that a State’s motivation for filing anvironmental case is somehow relevant in the
case itself.

Defendants’ attempt to politicize this case appekaarly in their assertion, unsupported

by any fact or evidence, that the TMDL processhieen thwarted by the State for reasons
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including this litigation. Similarly, Defendantal§ely assert “the Attorney General’s efforts to
impede on this purely regulatory process createtth®¥EPA under the CWA with his litigation”
is probative and calls into question the validitylee State’s evidenceSee Dkt. #2489, p. 14.
First, the Attorney General has not tried to “im@edn the TMDL process, and the allegation
that he has done so is pure innuendo. Consequénslyprobative of nothing, and the
suggestion of improper influence in the completdda TMDL is without foundation and
prejudicial. Moreover, the fact that the State hiasd two separate modelers to prepare a
TMDL, see Dkt. #2498, p. 14, has nothing to do with the issmehis case, and, if anything,
shows the efforts of the State to complete a propdDL. Second, an order of the Court
prohibiting such innuendo or improper comment allbetabsence of a TMDL does not prevent
either the State or Defendants from introduaiggvant evidence about the conditions of the
waters in the IRW.

In the present motion the State merely asks thetG@oyprohibit evidence or argument
(1) falsely suggesting that a TMDL can control noinp pollution (when it cannot) and
(2) speculating about the reason for delay of cetignh of a TMDL for the IRW, and
particularly falsely accusing the Attorney Genegalffice of a role in that delay. Such evidence
is irrelevant and prejudicial. The present motioes not seek to bar relevant evidence about
conditions in the IRW or the results of modelinglod watershed, as distinguished from a
TMDL as a remedy, or from claims of delay in contigle of a TMDL. The reliability of the
evidence of the parties — both the State and Defetsd— must stand on its own, and is

completely unrelated to the existence or non-emcgtef a TMDL for this Watershed.
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Defendants’ overheated rhetoric about imaginedraidts to limit evidence about the elemental
facts of the IRW is simply beside the point.
V. Conclusion

Defendants would clearly like to continue their doat while Oklahoma regulatory
agencies try to “coordinate” a remedy among thewesehnd, impossibly, across the border into
Arkansas. The State is not asking the Court tasttute a judicial TMDL,” but to use its
authority under RCRA, Oklahoma statutes (for condu©klahoma) and state and federal
common law to stop nonpoint source pollution oraging with Defendants’ birds. Additionally,
the State is asking the Court to order effectivet@iment and remediation for phosphorus laid
down from Defendants’ birds for decades becaudepti@sphorus will continue to pollute
Oklahoma’s waters for decades to come. No TMDLda@athese crucial jobs, and suggesting
the contrary is an act of deception. The Courughorbid Defendants from suggesting at trial
that a TMDL is a remedy for their nonpoint sourcdiygion or that the absence of a TMDL is

the fault of the State or of the Attorney Generaffce.

3 The State has separately mouetimine to limit testimony and evidence about

other sources of pollution in the IR purposes of arguing that joint and several liability does
not apply, see Dkt. #2436. The State recognizes, as did this Qoity of Tulsa v. Tyson, 258

F. Supp. 2d 1263, 1302 (N.D. Okla. 2003)(vacatetbimection with settlement), that evidence
of other sources of phosphorus could be relevaptdwee “want of causation.” Given the
overwhelming evidence that phosphorus from Defetsd#irds has polluted the waters of the
IRW, Defendants cannot prove “want of causatiomdtigh evidence of other phosphorus
sources in the IRW.



Case 4:05-cv-00329-GKF-PJC  Document 2593 Filed in USDC ND/OK on 09/04/2009 Page 8 of 15

Respectfully Submitted,

W.A. Drew Edmondson OBA #2628
ATTORNEY GENERAL

Kelly H. Foster OBA #17067
ASSISTANT ATTORNEYS GENERAL
State of Oklahoma

313 N.E. 2¥'st.

Oklahoma City, OK 73105

(405) 521-3921

/s M. David Riggs

M. David Riggs OBA #7583

Joseph P. Lennart OBA #5371

Richard T. Garren OBA #3253

Sharon K. Weaver OBA #19010

Robert A. Nance OBA #6581

D. Sharon Gentry OBA #15641

David P. Page OBA #6852

RIGGS, ABNEY, NEAL, TURPEN,
ORBISON & LEWIS

502 West Sixth Street

Tulsa, OK 74119

(918) 587-3161

Louis W. Bullock OBA #1305

Robert M. Blakemore OBA 18656
BULLOCK, BULLOCK & BLAKEMORE
110 West Seventh Street Suite 707
Tulsa OK 74119

(918) 584-2001

Frederick C. Baker
(admittedpro hac vice)
Elizabeth Claire Xidis
(admittedpro hac vice)
MOTLEY RICE LLC

28 Bridgeside Boulevard
Mount Pleasant, SC 29465
(843) 216-9280

William H. Narwold
(admittedpro hac vice)
Ingrid L. Moll

(admittedpro hac vice)
Mathew P. Jasinski
(admittedpro hac vice)
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MOTLEY RICE LLC

20 Church Street, 1'7Floor
Hartford, CT 06103
(860) 882-1678

Jonathan D. Orent
(admittedpro hac vice)
Michael G. Rousseau
(admittedpro hac vice)
Fidelma L. Fitzpatrick
(admittedpro hac vice)
MOTLEY RICE LLC
321 South Main Street
Providence, Rl 02940
(401) 457-7700

Attorneys for the State of Oklahoma
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CERTIFICATE OF SERVICE

| hereby certify that on this 4th day of SeptemR€&09, | electronically transmitted the
above and foregoing pleading to the Clerk of ther€osing the ECF System for filing and a
transmittal of a Notice of Electronic Filing to th@lowing ECF registrants:

W. A. Drew Edmondson, Attorney General

fc_docket@ola.gov

Kelly H. Foster, Assistant Attorney General

kellyster@oag.ok.gov

M. David Riggs

driggs@riggsabney.com

Joseph P. Lennart

jlennart@riggsabney.com

Richard T. Garren

rgarren@riggsabney.com

Sharon K. Weaver

sweaver@riggsabney.com

Robert A. Nance

rnance@riggsabney.com

D. Sharon Gentry

sgentry@riggsabney.com

David P. Page

dpage@riggsabney.com

RIGGS, ABNEY, NEAL, TURPEN, ORBISON & LEWIS

Louis Werner Bullock

Ibullock@bullock-blakemore.com

Robert M. Blakemore

bblakemore@bullock-blakemona.co

BULLOCK, BULLOCK & BLAKEMORE

Frederick C. Baker

fbaker@motleyrice.com

Elizabeth Claire Xidis

cxidis@motleyrice.com

William H. Narwold

bnarwold@motleyrice.com

Ingrid L. Moll

imoll@motleyrice.com

Mathew P. Jasinski

mjasinski@motleyrice.com

Jonathan D. Orent

jorent@motleyrice.com

Michael G. Rousseau

mrousseau@motleyrice.com

Fidelma L. Fitzpatrick

ffitzpatrick@motleyrice.com

MOTLEY RICE LLC

Counsel for State of Oklahoma

William D. Perrine

wperrine@pmrlaw.net

Robert P. Redemann

rredemann@pmrlaw.net

Gregory A. Mueggenborg

gmueggenborg@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BARRY & TAYLORP.L.L.C.

David C. Senger

david@cgmlawok.com

Robert E Sanders

rsanders@youngwilliams.com

Edwin Stephen Williams

steve.williams@youngwilliaomnm

YOUNG WILLIAMS P.A.

Counsel for Cal-Maine Farms, Inc and Cal-Maine Food, Inc.
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John H. Tucker

jtucker@rhodesokla.com

Theresa Noble Hill

thill@rhodesokla.com

Colin Hampton Tucker

ctucker@rhodesokla.com

Kerry R. Lewis

klewis@rhodesokla.com

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry Wayen West

terry@thewestlawfirm.com

THE WEST LAW FIRM

Delmar R. Ehrich

dehrich@faegre.com

Bruce Jones

bjones@faegre.com

Krisann C. Kleibacker Lee

kklee@faegre.com

Todd P. Walker

twalker@faegre.com

Christopher H. Dolan

cdolan@faegre.com

Melissa C. Collins

mcollins@faegre.com

Colin C. Deihl

cdeihl@faegre.com

Randall E. Kahnke

rkahnke@faegre.com

FAEGRE & BENSON, LLP

Counsel for Carqill, Inc. & Cargill Turkey Producti on, LLC

James Martin Graves

jgraves@bassettlawfirm.com

Gary V Weeks

gweeks@bassettlawfirm.com

Woody Bassett

wbassett@bassettlawfirm.com

K. C. Dupps Tucker

kctucker@bassettlawfirm.com

Earl Lee “Buddy” Chadick

bchadick@bassettlawfirnmco

Vincent O. Chadick

vchadick@bassettlawfirm.com

BASSETT LAW FIRM

George W. Owens

gwo@owenslawfirmpc.com

Randall E. Rose

rer@owenslawfirmpc.com

OWENS LAW FIRM, P.C.

Counsel for George’s Inc. & George’s Farms, Inc.

A. Scott McDaniel

smcdaniel@mhla-law.com

Nicole Longwell

nlongwell@mhla-law.com

Philip Hixon

phixon@mhla-law.com

Craig A. Merkes

cmerkes@mhla-law.com

MCDANIEL, HIXON, LONGWELL & ACORD, PLLC

Sherry P. Bartley

sbartley@mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC

11



Case 4:05-cv-00329-GKF-PJC  Document 2593 Filed in USDC ND/OK on 09/04/2009 Page 12 of 15

Counsel for Peterson Farms, Inc.

John Elrod jelrod@cwlaw.com

Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk rfunk@cwlaw.com

CONNER & WINTERS, LLP
Counsel for Simmons Foods, Inc.

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com

RYAN, WHALEY, COLDIRON & SHANDY, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
Thomas C. Green tcgreen@sidley.com
Gordon D. Todd gtodd@sidley.com

Erik J. lves eives@sidley.com

Frank Volpe fvolpe@sidley.com

Cara R. Viglucci Lopez cvigluccilopez@sidley.com

SIDLEY, AUSTIN, BROWN & WOOQOD LLP

Robert W. George robert.george@tyson.com
L. Bryan Burns bryan.burns@tyson.com
Timothy T. Jones tim.jones@tyson.com

TYSON FOODS, INC

Michael R. Bond michael.bond@kutakrock.com
Erin W. Thompson erin.thompson@kutakrock.com
Dustin R. Darst dustin.darst@kutakrock.com

KUTAK ROCK, LLP
Counsel for Tyson Foods, Inc., Tyson Poultry, Inc.Tyson Chicken, Inc., & Cobb-Vantress, Inc.

R. Thomas Lay rtl@kiralaw.com

KERR, IRVINE, RHODES & ABLES

Frank M. Evans, Il fevans@lathropgage.com
Jennifer Stockton Griffin jgriffin@Ilathropgage.com

David Gregory Brown
LATHROP & GAGE LC
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Counsel for Willow Brook Foods, Inc.

Robin S Conrad rconrad@uschamber.com
NATIONAL CHAMBER LITIGATION CENTER

Gary S Chilton gchilton@hcdattorneys.com
HOLLADAY, CHILTON AND DEGIUSTI, PLLC
Counsel for US Chamber of Commerce and American TarReform Association

D. Kenyon Williams, Jr. kwilliams@hallestill.com
Michael D. Graves mgraves@hallestill.com
HALL, ESTILL, HARDWICK, GABLE, GOLDEN & NELSON

Counsel for Poultry Growers/Interested Parties/ Poliry Partners, Inc.

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
CROWE & DUNLEVY

Counsel for Oklahoma Farm Bureau, Inc.

Kendra Akin Jones, Assistant Attorney General Kanhmes@arkansasag.gov
Charles L. Moulton, Sr Assistant Attorney Generalhaffes.Moulton@arkansasag.gov
Counsel for State of Arkansas and Arkansas NationdResources Commission

Mark Richard Mullins richard.mullins@mcafeetaft.com
MCAFEE & TAFT
Counsel for Texas Farm Bureau; Texas Cattle Feedeisssociation; Texas Pork Producers
Association and Texas Association of Dairymen

Mia Vahlberg mvahlberg@gablelaw.com
GABLE GOTWALS

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com
HOGAN & HARTSON, LLP
Counsel for National Chicken Council; U.S. Poultryand Egg Association & National Turkey
Federation

John D. Russell jrussell@fellerssnider.com
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FELLERS, SNIDER, BLANKENSHIP, BAILEY

& TIPPENS, PC
William A. Waddell, Jr. waddell@fec.net
David E. Choate dchoate@fec.net

FRIDAY, ELDREDGE & CLARK, LLP
Counsel for Arkansas Farm Bureau Federation

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
TITUS, HILLIS, REYNOLDS, LOVE,
DICKMAN & MCCALMON

Nikaa Baugh Jordan njordan@lightfootlaw.com
William S. Cox, llI wcox@lightfootlaw.com

LIGHTFOOT, FRANKLIN & WHITE, LLC
Counsel for American Farm Bureau and National Cattemen’s Beef Association

Duane L. Berlin dberlin@levberlin.com
LEV & BERLIN PC
Counsel for Council of American Survey Research Omnizations & American Association for
Public Opinion Research

A. Diane Hammons, Attorney General, Cherokeediane-hammons@cherokee.org
Nation
Sara Elizabeth Hill sara-hill@cherokee.org
Counsel for the Cherokee Nation

Also on this 4th day of September, 2009 | maileday of the above and foregoing
pleading to:

Thomas C Green -- via email: tcgreen@sidley.com
Sidley, Austin, Brown & Wood LLP

Dustin McDaniel

Justin Allen

Office of the Attorney General (Little Rock)
323 Center St, Ste 200

Little Rock, AR 72201-2610

Steven B. Randall
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58185 County Rd 658
Kansas, OK 74347

Cary Silverman -- via email: csilverman@shb.com
Victor E. Schwartz
Shook Hardy & Bacon LLP (Washington DC)

/s/ M. David Riggs
M. David Riggs
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